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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

T iR, 1994 @ URT 86 & sl ardiel B =1 & YT B O Fhci—
Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty-levied
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where /(ﬁe A ount
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees m he forrl}




crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(ii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.

oree s TS gRT
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ORDER-IN-APPEAL

This appeal has been filed by M/s Optart Electronics Pvt Ltd, 380/2,
S.G.Highway Near Sola Overbridge, B/h Valksvagon Show Room, Near New High
Court, Ahmedabad [for short-'appellant’] against Order-in-Original No.GST/D-
VI/O&A/10/Optart/AC/NK/18-19 dated 28.02.2019 [for short-‘impugned order’]
passed by the Assistant Commissioner, Division-VI, Ahmedabad North [for short-

adjudicating authority].

2; Briefly stated, the facts of the case are that the appellant were engaged in
manufacturing and installation of Electronic & Mechanical Weigh Bridges etc. During
the course of audit, it was observed that the appellant had charged and collected
gross amount incl'uding material and installation charges for sale of weigh bridge
but not paid service tax on the amount of taxable service on Erection,
Commissioning & Installation and Management, Maintenance & Repair service for
the period of 01.10.2008 to 31.03.2013; that they neither obtained registration nor
filed ST-3 returns. It was also observed that the appellant had engaged in trading
activities which is an exempted service; that they failed to maintain separate
accounts for input service used in respect of exempted as well as taxable service.
As per Rule 6 (3) of Cenvat Credit Rules, the appellant is required to pay 5%/6% of
value of exempted service or pay an amount as determined under Rule 6 (3) (A) of
CCR, if they failed to maintain separate account. However, they failed to follow the
procedure under Rule 6(3) of CCR. Accordingly, a show cause notice dated
21.04.2014 was issued to the appellant for recovery of service tax amounting to [i]
amount of Rs.34,91,411/- for Errection, Commissionihg or Installation service; [ii]
Rs.1,44,325/- for Management, maintenance or Repair Service; and [iil
Rs.4,92,831/- for payment of service tax as per provisions of Rule 6(3) of CCR in
respect of common input services used for manufacturing and trading activities.
The adjudicating authority, vide impugned order, has confirmed all the demands

with interest and imposed penalty equal to the service tax amount confirmed.
3 Aggrieved, the appellant has filed the instant appeal on the grounds that:

« The ownership of goods and the property in the goods remained with us, as
seller, till the delivery of the goods in acceptable condition to our purchaser;
the appellant as a seller, has born the risk of loss of or damage to the goods
during transit to the destination and charges for installation were an integral
part of their price of goods manufactured and sold with installation thereof.
Hence there is no service tax on such activities. .

e The appellant has not collected any extra amount for installation of weigh
bridge manufactured/installed; that they carried exclusive
manufacture/supply/installation of Weighbridges to the site of customer and

the transaction in question were contract/qﬁ cture and sale and not

errection, commissioning and lnsLaIIatlor(as conte y the department.
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« Benefit of exemption notification 12/2003-ST was also denied by the
adjudicating authority which is not correct as per judicial discipline in case of
Allengers Medical System P Ltd (2012-277-ELT-183-Tr Del) and other various
decisions including Commissioner (Appeals) decision vide OIA No.AHM-
SVTAX-000-APP-011-14-15 dated 21.04.2014.

e The service tax demanded in respect of "“Management, Repair and
Maintenance “during the relevant period is less than the basic exemption
limit and they are not liable to pay service tax.

« The appellant has not availed any credit related to exempted service; hence

question reversal of Cenvat credit under Rule 6(3) of CCR does not arise.

4, Hearing in the matter was held on 20.08.2019. Ms Bhagyashree Bhatt,
Chartered Accountant appeared for the same and reiterated the grounds of appeal

and also submitted synopsis of the case dated 20.08.2019.

5 I have gone through the facts of the case, the grounds of appeal and the
submissions made in the appeal memorandum as well as during the course of
personal hearing. I find that the issue to be decided is whether the adjudicating
authority was correct in confirming the demand along with interest, and penalty in
respect of [a] “Errectioh, Commissioning and Installation” service; [b]

“Management, maintenance or Repair service; and [c] reversal of Cenvat credit

under Rule 6(3) of CCR.

6. As regards service tax amounting to Rs.34,91,411/- confirmed in respect of
“Errection, Commissioning and Installation” service, I find that the adjudicating
authority has taken a view that the appellant has issued bills/invoices and
recovered gross amount which were inclusive of said service and no service tax was
disch-arged on such income received from sales and installation of
electronic/mechanical weigh bridges; that since they did not specifically bifurcated
the value of goods sold and taxable value of said service, they are liable to pay
service tax on gross value. On other hand, the appellant has contended that they
manufactured and sold the goods in question and received consideration which
includes installation charges and transportation charges; that since all such
considerations were part of transaction value and subjected to central excise duty,

service tax cannot be charged.

6.1. I observe that the appellant engaged in the manufacture of
electronic/mechanical weigh bridge and weigh bridge scale and they also carried
out installation work of said goods manufactured and sold by them. From the
documents submitted by the appellant, I find that they were not recovering any
installation charges of said goods separately which is not disputed by the
adjudicating authority. In other words, as contended by the appellant, the

installation of goods manufactured and sold by the
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also filing SSI declaration under notification No.08/2003-CE dated 01.03.2003 .
before Central Excise Department, as a manufacture of excisable goods i.e weigh
bridge and weigh bridge scale etc, by declaring total turnover of excisable goods
manufactured by them. I find that the entire value received by way of manufacture
and sale of goods (which includes installation charges) was taken by them for
declaring total transaction value to determine the benefit under the said
notification. In the circumstances, I do not find any merit in the contention of the
adjudicating authority relating to demand of service tax separately on “Errection,

Commissioning and installation charges”.

6.2 The appellant has relied on Hon'ble Tribunal, Delhi’s decision in case of M/s
Allengers [2012(277) ELT 183] and Commissioner (Appeals) decision, in similar
issue, in case of M/s Eagle Scale manufacturing works [OIA No.AHM-SVTAX-000-
APP-011-14-15 dated 21.04.2014]. The Hon'ble Tribunal has been held that; .
“the appellants manufactured and hold the medical equipment. It is revealed
from the record that the activity of installation, erection and commissioning are
incidental to delivery of goods to the customers. Therefore, there is no reason for

levy of service tax on the installation and commissioning of medical equipment”,

6.3 In view of above discussion, a nd by following above decision of Hon’ble
Tribunal, I also hold that the appellant is not liable to pay service tax on “Errection,

Commissioning and Installation” charges received from their buyers.

7 As regards demand of short payment of service tax amounting to
Rs.1,44,325/- for Management, maintenance or Repair Service, I find that the
adjudicating authority has confirmed the demand on the grounds that the activities
of repairing, servicing, maintenance etc of old weigh bridges and weigh bridge
scales are covered in the definition of the said service category under Section
64(64) of Finance Act, 1994. The appellant has not disputed the liability of service
tax of service rendered under the said category. They contended that they were
eligible for basic exemption limit under relevant notification No.06/2005-ST dated
01.03.2005 as amended, which provided tax exemption upto Rs.10 lakhs during the
relevant period and the service tax demanded is less than the basic exemption
limit. Since the appellant was not liable to pay service tax under the category of
“Errection, Commissioning and Installation” category, I find merit consideration in
the contention of the appellant. Looking into the facts narrated in para 20 of the
show cause notice, I find that from the financial year 2008-09 to 2011-12, the
taxable value received by the appellant in respect of “Management, Maintenance

and Repair Service” is much less than exemption limit prescribed under the

notification ibid. Further, during 2012-13 also, they were eligible for SSI exemption
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under notification supra admissible to them. Therefore, I remand this issue to the
adjudicating authority to look into the matter afresh for ascertaining the
correctness of taxable value during the relevant period as per records and duty to

be demanded accordingly.

8. Finally, the demand of Rs.4,92,831/- as per provisions of Rule 6(3) of CCR in
respect of common input services used for manufacturing and trading activities.
The adjudicating authority has confirmed the demand by holding that the appellant
have availed Cenvat credit on taxable as well as exempted service but failed to
maintain separate account according to Rule 6(2) of CCR; that since they have not
reversed/paid the Cenvat credit an amount in terms of Rule 6(3) of CCR, the
adjudicating authority has confirmed the demand with interest and imposed
penalty. On the contrary, the appellant has contended that since they have not
availed any Cenvat credit in respect of exempted service, the question of reversal

does not arise.

9. In the instant case, it is not disputed that the activities of trading carried out
by the appellant is falling within the meaning of ‘exempted service’ as defined
under Rule 2(e) of CCR. The only dispute is whether the appellant had availed
Cenvat credit on input/input services which were used in relation to both dutiable
and exempted activity. It was imperative on the appellant, to either, not take
CENVAT credit in respect of input service used in trading activity or maintain
separate accounts as per Rule 6(2), ibid. However, in the instant case the appellant
argued that they had not taken any credit on exempted service, whereas the
department is on other side alleged that the appellant had taken Cenvat credit. I
find that Shri Rajesh D Patel, Director of the appellant has admitted in his
statement dated 04.04.2014 that the appellant had availed Cenvat credit in respect
of trading activity but failed to reverse the amount of the said provisions of Rule
6(3) of CCR. The said statement was never retracted by him. In the circumstances,
I do not find any merit in the contention of the appellant. Therefore, the provisions

of Rule 6 (3) of CCR clearly attract in appellant’s case.

.10 I find that in view of amended provisions of Rule 6 (3) of CCR, the Joint
Secretary (TRU) has issued a letter no. 334/8/2016-TRU dated 29.2.2016 which
states that:

(h) Rule 6 of Cenvat Credit Rules, which provides for reversal of credit in respect of inputs and input
services used in manufacture of exempted goods or for provision of exempted services, is being
redrafted with the objective of simplifying and rationalizing the same without altering the
established principles of reversal of such credit.

(i) sub rule (1) of rule 6 is being amended to first state the existing principle that CENVAT credit
shall not be allowed on such quantity of input and input services as is used in or in relation to
manufacture of exempted goods and exempted service. The rule then directs that the procedure
for calculation of credit not allowed is provided in sub-rules (2) and (3), for two different situations.
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who exclusively provides exempted services shall pay (i.e. reverse) the entire credit and effectively
not be eligible for credit of any inputs and input services used.

- (iii) sub-rule (3) of rule 6 is being amended to provide that when a manufacturer manufactures two

classes of goods for clearance upto the place of removal, namely, exempted goods and final
products excluding exempted goods or when a provider of output services provides two classes of
services, namely exempted services and output services excluding exempted services, Page 33 of
38 then the manufacturer or the provider of the output service shall exercise one of the two
options, namely, (a) pay an amount equal to six per cent of value of the exempted goods and
seven per cent of value of the exempted services, subject to a maximum of the total credit taken or
(b) pay an amount as determined under sub-rule (3A).

(iv) The maximum limit prescribed in the first option would ensure that the amount to be paid does
not exceed the total credit taken. The purpose of the rule is to deny credit of such part of the total
credit taken, as is attributable to the exempted goods or exempted services and under no
circumstances this part can be greater than the whole credit.

However, this amendment reflects the interpretation and intent of the Government.

In-fact Joint Secretary himself states that the rules are being redrafted with the
objective of simplifying and rationalizing the same without altering the established
principles of reversal of such credit. Even otherwise to demand an amount under

Rule 6 which is more than the CENVAT credit availed would clearly be against the

spirit of reversal. Though the above referred amendment has made in a

clarification nature and not specified any retrospective effect, the intent of the

Government is very clear.

11. Further, I find that there are catenas of decision in the matter that the
assessee, even if it had failed to maintain a separate account in view of the
retrospective amendment, it was entitled to reverse proportionate Cenvat credit.
The Hon’ble High Court of Bombay in the case of CCE V/s IVP Ltd [2017 (349) ELT -
18] in its decision held that:

5. The findings essentially are of fact. However, only one question which was projected as a
substantial question of law, now appears to be concluded against the Revenue on account of the
retrospective amendment and which is incorporated in the Finance Act, 2010. The Finance Act,
2010 makes an amendment of Rule 6 of Cenvat Credit Rules, 2002. The Central Government, in
exercise of powers conferred by Section 37 of the Central Excise Act, published a Notification in
the Official Gazette dated 1st March, 2002. Rule 6 was amended and is deemed to have been
amended retrospectively, in the manner provided in column (3) of the Seventh Schedule, on and
from and up to the corresponding date specified in column (4) of that Schedule, against the rule
specified in column (2) of that Schedule. The amendment, therefore, enables the dealer to make
these adjustments. The respondent-assessee, even if it had failed to maintain a separate account
in view of the retrospective amendment, it was entitled to reverse proportionate Cenvat credit. The
option of paying an amount equal to 10% sale value of exempted goods, therefore, could not have
been enforced on the assessee. That is how consistently even the Tribunals and the High Courts
namely, the High Court of Karnataka at Bangalore, the High Court of Judicature at Madras and the
High Court of Gujarat at Ahmedabad, have all understood and interpreted this provision. In such
circumstances and even while these matters were brought to our notice, a Division Bench in the
case of Central Excise Appeal No. 138 of 2005, decided on 17th October, 2016 [2017 (349) E.L.T.
33 (Bom.)] took up the same issue and held that these substantial questions of law would not
survive. They would have to be answered against the Revenue and in favour of the assessee. That
is how they stand answered even in this matter. The Revenue's appeal is accordingly dismissed.

11 In the instant case, I observe that the demand for the entire period in

dispute was raised on the basis of percentage of trading value. However, looking
into the spirit of Board’s circular and decision as riﬁé%ﬁ&!/:@;%ove, I hold that the

J‘z‘_‘-\ P (2
Cenvat credit demanded is not more than the credit ;év-ai-kefd,\ThE efore, the Cenvat
RS B f‘J
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credit availed on such exempted service is required to be determined. In the
circumstances, 1 feel that this issue is required to be considered by the adjudicating
authority for determining the Cenvat credit availed by the appellant on such
exempted service, as such, I remand the issue to the adjudicating authority for

considering the matter in view of above discussion.

12 In view of above discussion, I hold that the appellant is not liable to pay
service tax on “Errection, Commissioning and Installation service. In respect of
payment of service on “Management, maintenance or Repair Service” and reversal
of Cenvat credit under Rule 6(3) of CCR, I remand the case to the adjudicating
authority.

1#.. The appeal stands disposed of above terms. & B\Oq\\&]

(Gopi Nath)
Commissioner (Appeals)
Date. 092019

Attested

(Moigl\a»n/&./\%a’h

Superintendent (Appeal),
Central Tax,Ahmedabad.

BY R.P.A.D
To

M/s Optart Electronics Pvt Ltd,
380/2, S.G.Highway Near Sola Overbridge,
B/h Valksvagon Show Room, Near New High Court, Ahmedabad

Copy to:-
The Chief Commissioner, Central Tax Zone, Ahmedabad.

‘.')

1
2. The Principal Commissioner, Central Tax, North.
3. The Asstt. Commissioner, (Systems), CGST, Hq., North
4. The Assistant Commissioner, Division VI, North.

\/5./ Guard file.

6. P.Afile.



